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Corruption and Vulnerable Employment in
Relation to the Government Procurement
Act during the Public Health Emergency

ABSTRACT

This research sought to establish how corruption has violated the regula-
tions of the Ley de Contratacion del Estado during the current crisis due
to the COVID-19 pandemic. Thus, the aim was to learn how corruption and
the current institutional deterioration influence existing regulations re-
garding public procurement, considering that this process takes place in a
direct manner due to the public health emergency. A qualitative approach
was used in this research, with explanatory-descriptive analysis. The unit
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INTRODUCTION

The State is a community or government organ-
ization where a specific territory is based and
depends on the stipulations of a government
and its cabinet. To perform their functions
correctly, states require an economy that ena-
bles them to carry out all actions that improve
or guarantee a solution to their problems by
means of goods and services offered for their
nations. These economic resources have vari-
ous sources, but the main objective of this anal-
ysis is to focus on the exclusive way in which
these resources are distributed in the areas
where they are required.

Due to the COVID-19 pandemic and the
public health emergency resulting from it, di-
rect procurement due to emergency status was
enabled, under the framework of the National
State of Emergency declared by Decreto Su-
premo N° 044-2020-PCM (2020) and its subse-
quent extensions. However, public procurement
management has evidenced certain problems
that should be analyzed because, instead of
ensuring good procurement practices, public
servants have taken advantage of the situation
to raise prices and deliver goods that do not
comply with the required safety standards. It
is important to highlight that Ley N° 30225, Ley
de Contrataciones del Estado (2014) is regulat-
ed following (Decreto Supremo N° 082-2019-EF
(2019), Section 27, paragraph b, which states:

In emergencies resulting from cata-
strophic events, situations affecting
national defense or security, situation
involving a significant danger that any
of the preceding situations may occur,
or a public health emergency declared
by the governing entity of the national
healthcare system. (p. 527451)

Following the regulations governing this
model for public procurement during emergen-
cy situations, compliance with the guidelines
included in the regulations must be ensured,
in order not to damage the effectiveness and
regulations of public entities, let alone compro-
mise the ethics and integrity of public officers
through direct procurement not regulated as
set forth in Ley N° 30225. For this reason, this
study sought to discover how corruption has
violated the regulations the Government Pro-

curement Act after the implementation of direct
procurement due to the COVID-19 emergency.

PURPOSE

The aim of this article is to determine how
corruption has violated the regulations of the
Government Procurement Act after the imple-
mentation of direct procurement due to the
COVID-19 emergency. To this end, a review of
the existing literature has been conducted to
establish the current status of research on this
issue.

ARGUMENTATIVE REVIEW

Direct Procurement, Law and Corruption

For the Ministerio de Economia y Finanzas
(MEF, 2020), direct procurement is conducted
in accordance with Decreto Legislativo N° 1156
(2013) and the Regulations thereof, as well
as the regulations declaring the public health
emergency due to COVID-19. Said regulations
establish the relationship between the entities
that conduct direct procurement, and those
which are only authorized to do so for goods
and services as detailed by the entity governing
healthcare issues. This type of procurement is
primarily dependent on defining the require-
ment in order for it to be executed. The require-
ment should clearly, objectively, and concretely
state the public need that supports it. It should
also meet the requirements applicable to gov-
ernment procurement.

Direct procurement conducted by the Pe-
ruvian government, recognized internationally
by the above regulation, is regulated by Ley N°
30225 o Ley de Contrataciones (2014), which
establishes that this type of procurement can
be conducted “in the event of emergency re-
sulting from catastrophic events... or a Public
Health Emergency declared by the governing
entity of the national healthcare system” (art.
27, para. b), and Sections 100, 101 and 102 of
the regulations thereof, approved by Decreto
Supremo N° 344-3018-EF (2018), which defines
the conditions and procedures for its execution
and approval and establishes its immediate ex-
ecution, as well as procedures for regularizing
supporting documentation (Chocano, 2020).

Even so, corruption—understood as the
criminal acts committed by public officers who
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abuse the powers conferred upon them or in-
tentionally use their powers or government re-
sources for unlawful purposes—is a persisting
obstacle that is even present during healthcare
emergency periods, when ethics and commit-
ment suggest a greater level of service vocation
and integrity (Garavito, 2018). For this reason,
it would be advisable to implement validation
systems that ensure transparency of these pro-
cesses, without neglecting any needs that may
have emerged (Zambrano, 2017).

When discussing corruption, it is crucial
to understand why it is being studied because
this phenomenon has a great impact on the Pe-
ruvian state, on its legitimacy and credibility,
on democracy, on economy, on the stability en-
joyed by the population, among other elements
that a State comprises. Given the complexity to
propose a clear definition of corruption, that
prepared by international NGO Transparencia
Internacional can be analyzed, stating that it is
“the abuse of public power for private benefit”
(Tablante and Morales, 2018, p. 28).

Although this definition is simple, it does
not mention all the parties involved in corrup-
tion, nor the behaviors that it involves. More-
over, another definition provided by Casar
(2016) can be analyzed as well. It states that
corruption is the abuse of power, both in pub-
lic and private entities, aimed at obtaining un-
lawful benefits to the detriment of individual
or collective welfare. It then refers to “the devi-
ance from the sense that should govern a deci-
sion-maker’s behavior in exchange for a reward
that is unlawful” (Casar, 2016, p. 11).

It follows that public corruption is un-
derstood as a complex phenomenon where a
number of variables intervene, making it im-
possible to measure it—Ilet alone define it. This
is because, as of yet, there are no mechanisms
that can describe it objectively. Regarding this
definition, certain ideas and concepts are not
included as these are located in a thin line be-
tween what is legal and what is not.

The study of mechanisms that help recog-
nize corruption acts can make them evident if
these are obvious and are revealed to the pub-
lic. Moreover, these acts may have been perfect-
ed by those involved in them. For this reason, to

demonstrate corruption crimes, technical tests
should be established, as well as the application
of models or actions that make it possible to
recognize such acts and punish those respon-
sible for them.

Theoretical Models Applied to Corruption
Principal-agent Theory

When discussing corruption, one of the main
elements to consider is the desire for personal
benefit. It is understood to be the main reason
behind corruption in the public sector. However,
this is a forced simplification and does not con-
sider the complexity of relationships between
individuals and Government. Several theories
help deconstruct these relationships, especial-
ly two very popular theories from the field of
Economic Studies on corruption: the princi-
pal-agent model and the agency problem. The
former states that public officers are respon-
sible for protecting their principal’s interests,
be it the public, parliament or supervisors, the
latter states that agents choose to participate in
corrupt transactions for their own benefit or to
the principal’s detriment (Groenendijk 1997).

Collective Action Theory

The collective action theory goes beyond the
traditional principal-agent relationship, and
stresses the importance of various factors such
as trust and the way in which subjects interpret
the behavior of others. Persson et al. (2013) un-
derstand corruption as a systemic complex, a
collective action problem, because individuals
rationalize their behavior based on their per-
ception, and assume that others would act in
the same way under similar conditions. When
corruption becomes a social norm, everyone
involved start to assume it as normal and the
typical way of doing things.

In addition, the regulation of an institu-
tional or organizational culture of corruption
in organizations and companies encourages the
normalization of these practices in the social
and individual spheres. This is how conditions
are created for impunity after violating or ig-
noring formal anticorruption regulations (Ap-
polloni and Nshombo 2014), hence the minimal
likelihood of fighting corruption under these
circumstances.
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Institutional Theory

This theory examines the principles and pro-
cedures embedded in social structures, para-
digms, regulations and routines defining the
socially legitimated behavior guidelines (Scott
2004). To understand corruption crimes, this
theory considers the social context and pro-
poses a taxonomy to understand how corrup-
tion infiltrates so much into organizations and
institutions as well as every social fabric, even
when regulatory anticorruption frameworks
are present (Luo 2005).

The institutional approach suggests that
a study on corruption should focus on all dis-
torting institutional practices and mechanisms
that become evident, apart from focusing on
individual unlawful behavior. This model intro-
duces not only other mechanisms, but also oth-
er variables, to measure and define corruption
and subsequently use the relevant corrective
measures.

Peruvian National Government

The greatest number of procurement instances
in each government tier, according to the object
of said procurement, begins with the National
Government. As previously mentioned, a total of
2,309 contracts were awarded: 1,837 for goods,
467 for services, and 5 for public infrastructure
works. A total of 795 of contracts were for the
purchasing of goods for the National Govern-
ment, including entities such as the Policia Na-
cional del Per1, the Ejército Peruano, the Mari-
na de Guerra del Pert, the Direccién de Redes
Integradas de Salud, the Instituto Nacional de
Salud, the Fuerza Aérea del Pert, the Fondo de
Salud para el Personal Militar del Ejército (FOS-
PEME), the Villa El Salvador Emergency Hospi-
tal, among others. It can be noted that the di-
rect procurement of the National Government,
in the field of goods, focused on various sectors
of great importance for the country, such as En-
vironment, Culture, Defense, Development and
Social Inclusion, Economy and Finance, Educa-
tion, Interior, Justice, among others.

For the Housing, Construction and San-
itation sector, four contracts were awarded;
five were awarded for Transport and Commu-
nications; only two each for Culture and Envi-
ronment. Only one was awarded in Labor and

Employment Promotion, as was the case with
Justice and Development and Social Inclusion.
One of the sectors where the most direct pro-
curement was established was Health, with a
total of 830 contracts awarded, followed by De-
fense with 617. Next, the Interior sector, with a
total of 223; the Presidency and Council of Min-
isters, with 30; and Education, with 59. The lat-
ter are very similar to the Economy and Finance
sector, with 57, and five for other goods.

Regional Government

In a similar way to the national Government,
most direct procurement contracts are for
goods, with a total of 1,898, followed by servic-
es (67) and public infrastructure works (29).
It becomes evident that most direct procure-
ment by the Government is in the field of goods
for most of the government entities examined,
and distributed mostly in urgent sectors such
as Health and Defense; it is also evident that
some sectors requiring similar attention do
not receive what is necessary for their correct
development.

Fondo Nacional de Financiamiento de la Ac-
tividad Empresarial del Estado (FONAFE)

Contracts awarded by FONAFE were for goods
(276) and services (62). In this case, direct
procurement was not used for public works.
This was also the case with other entities with
the power to use direct procurement, only us-
ing 167 direct contracts for goods and 25 for
services.

It is worth stating that the analysis per-
formed specifically for the year 2021 found a
significant reduction in direct procurement
compared to the previous year. This may be a
key reflection of the public health emergency
affecting all sectors of government in equal
measure. That year, a total of 2,078 direct pro-
curement contracts were awarded: 649 for
the national government, 1,221 for the region-
al government, 163 for the local government,
27 for FONAFE, and only 18 for other regional
governments.

It can be noted that, in 2021, the govern-
ment with the most direct procurement con-
tracts was the regional government. These
purchases were distributed among entities and
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organizations such as the Executing Unit of the
Health sector, the Education sector, and Edu-
cational Management units in several regions,
among others. The distribution of National
Government contracts was as follows: Other
services (232), medical material and equipment
(195), medicines (58), temporary lodging and
meals (56), other goods (47), followed by clean-
ing and fumigation, and cleaning products and
services (both 19), public works, construction
and consulting (17) and, finally, food (6).

The Regional Government was the gov-
ernment tier with the most direct procurement
contracts awarded in 2021. Its distribution ac-
cording to field was as follows: medical material
and equipment (639), other services (152), oth-
er goods (139), medicines (75), cleaning prod-
ucts and services (56), cleaning and fumigation
(50), food and public works, constructions and
consulting (both 38), vehicle acquisition and
rental (19), ending with temporary lodging and
meals (15).

The Local Government was responsi-
ble for 163 contracts, distributed as follows:
medical material and equipment (75), public
works, constructions and consulting (22), oth-
er goods (16), vehicle acquisition and rental
(15), other services (14), cleaning products
and services (12), food (8), and cleaning and
fumigation (1).

Other entities such as FONAFE also award-
ed direct procurement contracts that should be
mentioned in this analysis. They were distrib-
uted as follows: medical material and equip-
ment (12), other goods (5), other services and
cleaning and fumigation (3 each), public works,
constructions and consulting (2), food and
medicines (1 each).

Lastly, at the government entity tier, Oth-
ers are distributed as follows: medical material
and equipment (11), cleaning and fumigation
(3), other goods (2), medicines, and cleaning
products and services (1 each).

In 2022, up to the closing month of April,
178 direct procurement contracts were award-
ed, distributed between the National Govern-
ment (33), the Regional Government (140), the
Local Government (3), and FONAFE (2). In this

case, the contract objects for 2022 are only dis-
tributed between two sectors: goods (134) and
services (44).

Evidently, as this is an analysis of results
based on the information on the open data
website of the Organismo Supervisor de las
Contrataciones del Estado (CONOSCE 2022) in
a period of four months, the results are not an-
nual figures; therefore, there is no information
on direct procurement of public works, con-
structions and consulting. In general terms,
according to the analysis of the information
from CONOSCE (2022), it is noted that there
was a considerable reduction in direct pro-
curement from 2020 to 2022, going from 7,180
to 2,078 and ending in the above-mentioned
178 contracts.

However, the digital CONOSCE (2022) plat-
form shows that, from March 16, 2020, to June
18, 2022, a total of 9,275 direct procurement
contracts have been awarded. These are dis-
tributed as follows: the National Government
(2,825), the Regional Government (3,794), the
Local Government (2,095), FONAFE (356) and
others (205).

Response to Corruption in the Public Sector

The findings explained above evidence the dif-
ferent ways in which the Government responds
to corruption, and the elements used in an-
ti-corruption policy. In the case of public pro-
curement, it emphasizes that one of the main
responses in the fight against corruption is the
implementation of criminal law regulations
that act upon and control this problem, whose
efficiency may be guaranteed through sanc-
tions and effective incentives.

Peru’s legal instruments determine the
consequences and anti-corruption legal meas-
ures applicable both in the public and the pri-
vate contexts. As an example, crimes such as
bribery and embezzlement, as well as related
crimes such as concealment, money laundering
and obstruction of justice.

In public procurement, another way to
fight corruption is to exclude corrupt subjects
from government contracts. This is known as
disqualification or blacklisting. Basically, this
mechanism prevents contractors who have
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previously committed infractions against the
law or ethics from being awarded government
contracts for a specific period of time. This
method is frequently used to fight corruption
in public procurement and to maintain control
over institutions. It is also used for private sec-
tor companies that provide goods and services
to government offices.

Generally, the public sector has an an-
ti-corruption agency whose aim is to address
corruption within and outside it. Anti-corrup-
tion agencies have a wide range of functions
and protocols designed to achieve their pur-
pose. These range from detecting infractions
in administrative issues to their subsequent in-
vestigation and sanction. In some offices, these
agencies can also regulate, supervise, and de-
velop policies.

The term “asset recovery” is used to de-
scribe the procedure used by the Government
to confiscate and return public goods and funds
which have been the object of corruption. There
are several ways in which national authorities
can trace stolen assets. These include crimi-
nal or non-conviction based forfeiture, foreign
jurisdiction proceedings, or private civil pro-
ceedings.

CONCLUSIONS

As a conclusion, a highlight of this research
is the importance and need for jurisdictional
treatment to strengthen the protection of direct
procurement and its procedures, and—without
a doubt—to prevent activities involving corrup-
tion or collusion from being conducted. Some of
the key aspects include strengthening the regu-
latory factors in direct public procurement pro-
cesses, such as the public administration and
its inspection, as well as pre-contract, contract
and post-contract regulatory processes carried
out by specialist officials. In addition, the law
should be correctly applied in all specialties by
the relevant and necessary bodies such as the
Internal Control implementation in each entity,
and external control by the National Control
System.

Furthermore, more focus and dedication
from the Government is required to take action
on corruption prevention because these are the
factors that are mainly affected or corrupted by

their own officers, generating a chain reaction
where there are several individuals involved
and ‘benefited’ from acting against the State.
Public sector corruption can be characterized
in terms of two factors: frequency and scope. In
other words, corruption in this sector can be:
sporadic or caused by a single agent; systemat-
ic, with generalized patterns of corrupt actions
and practices sustained over long periods of
time; and institutional. Therefore, its effects
can vary depending on its nature and scope.
Anti-corruption efforts should, to the extent
practicable, contain several intrinsic and ex-
trinsic elements from the entire public sector,
as in external control (including laws and reg-
ulations) and widespread public participation.
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